A DESCRIPTION OF THE WORKFORCE INVESTMENT ACT

LEGAL FRAMEWORK FROM A DISABILITY POLICY PERSPECTIVE

PURPOSE OF THE PAPER

On August 7, 1998, President Clinton signed into law the Workforce Investment Act of 1998.
 Title I of WIA provides assistance to states interested in establishing statewide and local workforce investment systems for all job seekers, including persons with disabilities.

The purpose of this paper is to describe the major sections in title I of WIA and the implementing regulations and guidance issued by the Department of Labor and to highlight (using bold-face letters) key references in the statute, regulations, and guidance of particular relevance to persons with disabilities. 

This paper is intended for policy makers, researchers, individuals with disabilities and their families, organizations representing individuals with disabilities, state agencies serving adults with disabilities (e.g., vocational rehabilitation, Mental Health, Mental Retardation, Developmental Disabilities, Education, Health, Welfare), community rehabilitation providers, and other stakeholders who want to ensure that individuals with disabilities are provided effective and meaningful opportunity to participate in the comprehensive workforce development system envisioned by WIA. 

This paper is one of several products relating to WIA and persons with disabilities prepared by the Rehabilitation Research and Training Center on Workforce Investment and Employment Policy (website—http:\\www.comop.org) and the Rehabilitation Research and Training Center on State Systems and Employment (website—http:\\www.communityinclusion.org). These Centers are funded under grants from the National Institute on Disability and Rehabilitation Research in the U.S. Department of Education.

HISTORICAL CONTEXT, CORE PRECEPT AND OVERARCHING GOALS OF WIA

A.  OVERVIEW

The overall goal of title I of the WIA is to increase employment, retention, and earnings of participants, and in doing so, improve the quality of the workforce to sustain economic growth, enhance productivity and competitiveness, and reduce welfare dependency.

According to DOL, Title I of WIA represents a national consensus on the need to restructure a multitude of workforce development programs into an integrated workforce investment system that focuses on customer service and performance accountability.

Under title I of WIA, the workforce investment system provides the framework for delivery of workforce investment activities at the State and local levels to individuals who need those services, including job seekers, dislocated workers, new entrants to the workforce, persons with disabilities, and employers.
  Each State’s Governor is required to establish a State Workforce Investment Board, to designate local workforce investment areas, and to oversee the creation of Local Workforce Investment Boards and One-Stop service delivery systems in the State.

B.  KEY PRINCIPLES OF WIA

The Act incorporates seven key principles that are to guide the restructuring.
  These principles are described below.

1.  Streamlining.

The first principle is streamlining services through the integration of multiple employment and training programs at the “street level” through One-Stop service centers with seamless responsibility to all customers.  According to DOL, “all customers” includes individuals with disabilities and other persons with multiple barriers to employment.
  In order to make services available to all customers, the One-stop system must be accessible by persons with disabilities.

2.  Empowering Individuals.

The second principle is empowering individuals with information and resources they need to manage their own careers through Individual Training Accounts and better information on the performance of service providers as well as skills demanded by employers.

3.  Universal Access.

The third principle is universal access to a core set of career decision-making and job search tools.

4.  Increased Accountability.

The fourth principle is to hold State and local entities accountable for performance or suffer sanctions.  Training providers and their programs also must demonstrate successful performance and customer satisfaction to remain eligible to receive funds.

5.  Strategic Planning and Oversight.

The fifth principle is to strengthen the role of local boards and the private sector by shifting emphasis from “nitty gritty” operational details to strategic planning and oversight of the One-Stop service delivery system.

6.  Flexibility.

The sixth principle is State and local flexibility to ensure that delivery systems are responsive to the needs of local employers and individual communities.

7.  Youth Activities.

The seventh principle is improved youth activities that strengthen linkages between academic and occupational learning and other youth development activities.

DEFINITIONS

For purposes of WIA, the term “individual with a disability” means an individual with any disability (as defined in section 3 of the ADA). For purposes of WIA Section 188 (nondiscrimination), the term is defined at 29 CFR 37.4.
 The regulations implementing the ADA and Section 188 explain that disability means, with respect to an individual, a physical or mental impairment that substantially limits one or more major life activities of such individual, a record of such an impairment, or being regarded as having such an impairment. 

GOVERNANCE AT THE FEDERAL LEVEL

A primary role of the Department of Labor is leadership and guidance, including publication of guidance on interpretations of statutory and regulatory provisions.
  An additional role is State plan approval, including approval of State performance indicators and use of incentives and sanctions.
  The Secretary is also authorized to grant waivers
 and approve workforce flexibility plans
.

With respect to people with disabilities, DOL and the Department of Education will work with the States as they develop and implement their State plans to ensure the “effective delivery of services under WIA to individuals with disabilities.”

The Department of Labor will also be conducting a study of WIA implementation that will include a review of the manner and extent to which vocational rehabilitation programs are integrated in the workforce investment system and how effectively the system serves individuals with disabilities.

The Secretary is authorized to monitor all recipients and subrecipients of all grants awarded and funds expended under title I of WIA to determine compliance with the Act and the implementing regulations and may investigate any matter deemed necessary to determine compliance.  Federal oversight will be conducted primarily at the recipient level.  Each fiscal year, the Secretary will also conduct in-depth reviews in several States, with priority given to States not meeting annual adjusted levels of performance.

The Department has issued a specific regulation regarding the implementation of section 188 of WIA (nondiscrimination) that includes policies governing the development and implementation of a “Methods of Administration.”
  The Department has also issued “State Guidance for Developing Methods of Administration Required by Regulations Implementing Section 188 of the Workforce Investment Act.”

Findings arising from investigations or reviews conducted under nondiscrimination laws will be resolved by the Secretary in accordance with section 188 of WIA and the Department of Labor nondiscrimination regulations implementing section 188.
  

The Secretary is required to submit an annual report to the Congress that includes, among other things, a summary of major findings from research, evaluations, pilot projects and experiments conducted under title I of WIA and make appropriate administrative changes and recommendations for amendments to the legislation.

STATE GOVERNANCE

A.  STATE WORKFORCE INVESTMENT BOARD

According to DOL, the State Board will be led by top business executives who can ensure that the system is responsive to current and projected market realities.  In addition, the State Board will contain a broad range of partners needed to develop a comprehensive vision for the workforce investment system, and will focus on strategic decisions, not operational management. WIA requires a broad range of Board members because “having all partners ‘at the table’ is key to developing a comprehensive vision and effective strategies.”
 Of course, the Governor must select the members of the State Board in a nondiscriminatory fashion in accordance with the regulations implementing Section 188 of WIA (20 CFR part 37).

The membership of the Board, which is appointed by the Governor, must include, among others, the lead State agency officials with responsibility for the programs and activities (including vocational rehabilitation programs authorized under title I of the Rehabilitation Act) carried out by One-Stop partners.
 In any case in which no lead State agency official has responsibility for such a program, service or activity, the Board must include a representative in the State with expertise relating to such program, service, or activity.
 If the director of the designated State unit, as defined in section 7(8)((B) of the Rehabilitation Act, does not represent the State Vocational Rehabilitation Services program (VR program) on the State Board, then the State must describe in its State plan how the member of the State Board representing the VR program will effectively represent the interests, needs, and priorities of the VR program and how the employment needs of individuals with disabilities in the State will be addressed.

The Department of Labor was asked whether an individual seated on the Board could represent more than one entity or institution. The Department response is “yes” where the same State agency has authority for several One-Stop partner programs. On the other hand, such “multiple entity” representation will not be appropriate where the individual so appointed does not have authority to make policy for all of the programs that he or she purportedly represents. For example, if the State vocational rehabilitation agency (including the vocational rehabilitation agency for the Blind) is primarily concerned with the rehabilitation of individuals with disabilities under section 101(a)(2)(B)(i) of the Rehabilitation Act, then the head of that agency must represent the vocational rehabilitation program on the State Board. An individual from any other State agency would not be an appropriate representative of the vocational rehabilitation program.

The members of the Board who represent organizations, agencies or other entities must be individuals with optimum policy making authority within the entities they represent.

In addition, the State Workforce Investment Board must include two or more representatives from among groups specified in WIA with “special consideration” given to the inclusion of community-based organizations within the State with experience and expertise in the delivery of services.

The State Workforce Investment Board has numerous responsibilities, including development of the State plan, development and continuous improvement of the Statewide system of activities (including developing linkages with One-Stops partners such as State agencies administering the vocational rehabilitation program in order to assure coordination and avoid duplication), review of the local plans, development of State performance measures, and the issuance of policies, interpretations, and guidance.

With respect to persons with disabilities, DOL explains that the State Board is responsible for making several key decisions, including how best to organize the service system to most effectively serve customers with multiple barriers to employment, including “individuals with disabilities.” 

B.  THE STATE PLAN

1.  Overview.

Section 112 of WIA and section 661.220 of the regulations set out the policies governing the submission and contents of the State plan.  On February 25, 1999, DOL issued planning guidance for use by States in submitting their Strategic Five-Year Plan for Title I of WIA.  The planning guidance provides a framework for the collaboration of all partners to design and build workforce investment systems that address customer needs, deliver integrated, user-friendly services, and are accountable to the customers and the public.

2.  Critical Role of the State Board.

As explained above, the State Board takes responsibility for making several critical decisions on how to achieve the plan goals, including how best to organize the service system to most effectively serve customers, including individuals with “multiple barriers to employment” (such as “individuals with disabilities”).
  The State plan must include a description of the organization and structure of the Board.
  Policy issues concerning the State Board are set out above.

3.  Plan Development Process.

The State Plan represents a collaborative process among State and local elected officials, Boards, and partners.  Plan development must also include opportunity for meaningful stakeholder and public review and comment.  The State plan must describe their Plan development process, including a discussion on how comments were incorporated wherever possible.

4.  Vision and Goals.
The State plan must include the State’s broad strategic economic and workforce development goals (e.g., “All people who want to work can find jobs…”) and the State’s vision of how the system will help the State attain these strategic goals.

5.  Assessment.

To achieve the State’s vision, it must start by assessing where the State is today—current market realities and the system’s readiness. This assessment provides the foundation for mapping out strategies to achieve the State’s vision.  The State must identify its customers (for example, the State may wish to identify “major customer segments… including individuals with disabilities”), their needs, and the State’s ability to fulfill them.  The State must also assess the policies already in place, strengths to build on, weaknesses to improve on, opportunities for action, and challenges to progress.

6.  Strategies for Improvement.

According to DOL, strategies move a State from the current state of readiness toward the State’s vision and enable the State to achieve its performance goals.  Strategies align State resources and focus energy on services to meet customer needs and systems to ensure continuous improvement.  Each strategy should build on strengths, correct weaknesses, maximize opportunities, and deflect challenges described in the assessment portion of the State plan.

The State plan must describe how it will meet the needs of each of the major customer groups, including individuals with disabilities
 and how it will ensure nondiscrimination and equal opportunity.

The State plan must also address:

· Steps to improve operational collaboration e.g., joint memoranda of understanding, joint activities, coordinated policies.

· How the State will assist local areas in the evolution of One-Stop delivery systems e.g., statewide requirements, technical assistance, funding support.

· How the State will build the capacity of Local Boards and youth councils to develop and manage effective programs.

· How the State implements the key principles of WIA.

· How the State will maximize customer choice.

· Strategies for providing comprehensive services for eligible youth, including any State requirements to assist youth who have special needs or barriers to employment.

· How the State will use technology.

7.  Performance Management.

According to DOL, improved performance and accountability for customer-focused results are central features of WIA.  To improve, a State not only needs systems in place to collect data and track performance, but also systems to analyze the information and modify strategies to improve performance.  Thus, States must describe how they measure success and how they use this data to continuously improve the system.

With respect to persons with disabilities, WIA specifies that in preparing the annual report to the Secretary on the progress of the State in achieving State performance measures the State must, among other things, include information on indicators of performance for persons with disabilities.

In addition, the State plan must include:

· Policies concerning core indicators and levels of performance goals

· Data system and reporting processes

· State measures for customer satisfaction

· Actions the Governor and the State Board will take to ensure collaboration with key partners and continuous improvement of the statewide system

· Means for evaluating performance

· Corrective actions (including technical assistance and the use of sanctions) the State will take if performance falls short of expectations.

8.  The Adoption of State Policies.

The State plan must describe the major policies and requirements that have been established to direct and support the development of a Statewide workforce investment system.  Policies include:

· Guidelines for the selection of One-Stop providers by Local Boards

· Process to work with Local Boards and local officials to certify existing One-Stop operators

· Procedures to resolve impasses at the local level in developing memoranda of understanding among partners

· Performance information that on the job training and customized training providers must provide

· Policies related to priority of services for recipients of public assistance and other low-income individuals

· Policies limiting Individual Training Accounts e.g., dollar amount and duration

· Policies related to the selection of service providers for Individual Training Accounts.

In addition, the State plan must specifically describe policies related to individuals with disabilities and others with multiple barriers to employment.

9.  Assurances.
The State plan must include a series of assurances such as assurances concerning compliance with the nondiscrimination provisions set out in section 188 of WIA (including an assurance that a Methods of Administration has been developed and implemented), compliance with Section 504 of the Rehabilitation Act and the ADA, and that it will collect and maintain data necessary to show compliance with the nondiscrimination provisions.  It should be noted that although funds made available under title I of WIA may not be used for construction, they may be used to provide physical and programmatic accessibility and reasonable accommodations under section 504 of the Rehabilitation Act and the ADA.

C.  STATE MONITORING, ENFORCMENT, AND COMPLAINT

     RESOLUTION

The Governor is responsible for the development of the State monitoring system.  The Governor must demonstrate to the Department of Labor, through a monitoring plan or otherwise, that the State monitoring system meets specified conditions.  The monitoring system must, among other things, enable the Governor to determine if subrecipients and contractors have demonstrated substantial compliance with WIA requirements.  The Governor must impose sanctions in the event of a subrecipient’s failure to take required corrective action.

The Governor must also develop procedures for resolving findings that arise from the State’s monitoring reviews.

Findings arising from investigations or reviews conducted under nondiscrimination laws will be resolved in accordance with section 188 of WIA and the Department of Labor nondiscrimination regulations implementing section 188 of WIA.

The State must establish a grievance procedure for resolving complaints by participants and other interested parties affected by the local workforce investment system, including One-Stop partners and service providers.

Under Section 188(a) of WIA, complaints of nondiscrimination from participants and other interested parties must be handled in accordance with section 188(b) of WIA and the Department of Labor nondiscrimination regulations implementing that section.  Complaints alleging a violation of the nondiscrimination provisions of WIA may be directed or mailed to the Director, Civil Rights Center, DOL.

D.  UNIFIED STATE PLAN

1.  In General.

A State may submit to the appropriate Secretaries a unified plan for any of the programs described in Section 501(b)(2) of WIA, including the State vocational rehabilitation program.
  Each portion of a unified plan is subject to the particular requirements of Federal law authorizing the program.
  In other words, WIA’s State unified plan provisions do not allow any specific statutory requirements to be superseded.  Funds provided under each program included in a unified plan must be used in accordance with the program’s statutory and regulatory requirements.
 

2.  Vision and Goals.

The unified plan must provide the State’s comprehensive vision of a workforce investment system.  If the unified plan includes the vocational rehabilitation program, the State must identify the goals and priorities of the State in carrying out the vocational rehabilitation program and identify the strategies to address the State’s needs and achieve the State’s goals and priorities and specify the goals and plans of the State with respect to the distribution of funds received under Section 622 (supported employment).

3.  Plan Development.

The unified plan must describe the methods used for joint planning and coordination of programs and activities included in the unified plan.  If the vocational rehabilitation program is included in the unified plan, the State must include the response of the designated State unit to input and recommendations of the State Rehabilitation Council.

4.  Needs Assessment.

The unified plan must describe the educational and job training needs of individuals in the overall State population and of relevant subgroups of all the program included in the unified plan e.g., persons with disabilities.  If the unified plan includes the vocational rehabilitation program, the State must assess the needs of individuals with disabilities in the State, particularly the vocational rehabilitation needs of individuals with the most significant disabilities (including their needs for supported employment services), individuals with disabilities who have been unserved or under-served by the vocational rehabilitation program, and individuals with disabilities served through other components of the statewide workforce investment system.

5.  State and Local Governance.

The unified State plan must describe the organization, structure, and role/function of each State and local entity that will govern activities of the unified plan.  If the vocational rehabilitation program is included in the unified plan, the State must designate a State agency as the sole State agency to administer the plan, or to supervise the administration of the plan by a local agency consistent with the provisions of Title I of the Rehabilitation Act.

6.  Funding.

The unified State must describe the criteria that the State will use, subject to each program’s authorizing law, to allocate funds for each of the programs included in the unified plan. If the vocational rehabilitation program is included in the unified plan, the State must:

· describe how it will utilize funds reserved for the development and implementation of innovative approaches to expand and improve the provision of vocational rehabilitation services to individuals with disabilities under the State plan, particularly individuals with the most significant disabilities;

· describe the quality, scope, and extent of supported employment services authorized under the Act to be provided to eligible individuals; and 

· in the event that vocational rehabilitation services cannot be provided to all eligible individuals with disabilities in the State who apply for services, indicate the order to be followed in selecting eligible individuals to be provided vocational rehabilitation services and provide justification of the order.

7.  Coordination and Non-Duplication.

The unified plan must describe how the State will coordinate and integrate the services provided through all of the programs identified in the unified plan in order to meet the needs of its customers, ensure there is no overlap or duplication among the programs, and ensure collaboration with key partners and continuous improvement of the workforce investment system. If the unified plan includes the vocational rehabilitation program, the State must describe the State agency’s plans, policies, and procedures for coordination with rural development agencies, education officials, non-profit vocational rehabilitation service providers through cooperative agreements, agencies to assist in the provision of supported employment services, employers, natural supports and other entities with respect to the provision of extended services, and other public and nonprofit agencies and organizations in the State.

8.  Special Populations.

The unified plan must describe how the State will develop strategies to target and serve special populations, including persons with disabilities.  If the unified plan includes the vocational rehabilitation program, the State must describe how it will serve minorities with the most significant disabilities.
  The unified plan must also include a description of the steps the eligible agency (and other agencies subject to the provisions of the General Education Provisions Act) will take to ensure equitable access to, and equitable participation in, projects or activities carried out with funds by addressing the special needs of program beneficiaries in order to overcome barriers to equitable participation, including barriers based on disability.

9.  Professional Development.

The unified plan must describe how the State will develop personnel to achieve the performance indicators for the programs included in the unified plan.  If the vocational rehabilitation program is included in the unified plan, the State must describe the designated State agency’s policies, procedures, and activities to establish and maintain a comprehensive system of personnel development designed to ensure an adequate supply of qualified State rehabilitation professional and paraprofessional personnel for the designated State unit.

10.  Performance Accountability.

The unified plan must describe the State’s performance methodologies, indicators and goals in measurable, quantifiable terms for each program included in the unified plan and how each program will contribute to achieving these performance goals.
  No specific guidance is included with respect to the vocational rehabilitation program.

11.  Corrective Action.

The unified plan must describe the corrective actions the State will take for each program, as applicable, if performance falls short of expectations. If the vocational rehabilitation program is included in the unified plan, the State must include the results of an evaluation of the effectiveness of the vocational rehabilitation program, and the report jointly developed with the State Rehabilitation Council (if the State has a Council) on the progress made in improving effectiveness from the previous year.

12.  Waiver and Work-Flex Requests.

A Governor may request a general waiver from the Secretary of Labor of certain statutory or regulatory requirements under Section 189(i)(4) of WIA. Waivers cannot include, among other things, waivers from nondiscrimination provisions.
 In addition, the Secretary of Labor is does not have authority to entertain or grant waivers of title I of the Rehabilitation Act.
 

With respect to the vocational rehabilitation program, if a State requests a waiver of the Statewideness requirement, the request must be made to the Commissioner of the Rehabilitation Services Administration in accordance with the provision of 34 CFR 361.26(b).

13.  Certifications and Assurances.

The State and agencies administering programs that are included in the unified plan must assure and certify, among other things, that:

· It will comply with the nondiscrimination provisions in Section 188 of WIA and its implementing regulations (29 CFR Part 37), including an assurance that a Methods of Administration has been developed;

· It will collect and maintain data necessary to show compliance with the nondiscrimination provisions;

· Recipients of assistance from the workforce investment system and its partners will comply with Section 504 of the Rehabilitation Act; and 

· The State will include State and local EO officers and advocates for groups protected from discrimination under WIA Section 188 in the planning process in a meaningful way, beginning with the earliest stages.

With respect to the vocational rehabilitation program, by signing the unified plan, the State is certifying that it is satisfying numerous requirements set out in Section 101 of the Rehabilitation Act (State plan).

LOCAL GOVERNANCE

A.  LOCAL WORKFORCE INVESTMENT BOARD

The Local Workforce Investment Board is appointed by the chief elected official in each local area, consistent with State criteria and is certified by the Governor.
  Of course, the members of the Local Board must be appointed in a nondiscriminatory manner.
 The Local Board must contain at least one member representing each One-stop partner, including the State vocational rehabilitation agency.
  Members who represent organizations, agencies, or other entities must be individuals with optimum policy making authority within the entities they represent.

In addition, the Local Board must contain two or more members representing categories described in the WIA, including community-based organizations. 
  The preamble to the interim regulations explained that these organizations include “organizations representing individuals with disabilities”.

The preamble to the interim regulations also explained that “special consideration” must be given to including representatives of “organizations representing individuals with disabilities.”
  DOL also explains, however, that the regulations do not mandate a membership seat for each category of entity listed in the statute.

Further, the Local Board may include individuals or representatives of other appropriate entities representing individuals with multiple barriers to employment and other special populations, as determined by the chief elected official.

In partnership with the chief elected official(s), the Local Board sets policy for the portion of the Statewide workforce investment system within the local area and develops the local workforce investment plan. In addition the Local Board performs other functions such as conducting oversight of the One-stop system, employment and training activities and youth activities.
  According to DOL, the Local Board is responsible for making critical decisions, including how best to organize the service system to most effectively serve customers, including individuals with multiple barriers to employment, including individuals with disabilities.

B.  YOUTH COUNCIL
The Youth Council must be established as a subgroup within each Local Board.  The Youth Council must include, among others, members of the Local Board with special interest or expertise in youth policy, members who represent service agencies, parents of eligible youth, individuals who represent organizations that have experience relating to youth activities.
 

DOL explains that while there is no specific requirement for the appointment of youth, including youth with disabilities, there is also no prohibition to naming them to the youth council. In addition, youth with disabilities may, of course, be included among the youth participants who are designated to be involved in the process of designing and implementing the youth program.
 

The Youth Council is responsible for, among other things, developing portions of the local plan related to eligible youth, recommending eligible youth service providers, and conducting oversight with respect to eligible providers of youth activities.

C.  LOCAL WORKFORCE INVESTMENT PLAN
Each Local Board, in partnership with the appropriate chief elected official, must develop and submit a comprehensive five-year plan to the Governor which identifies and describes certain policies, procedures, and local activities that are carried out in the local area and is consistent with the State plan.

The Local plan
 must, among other things, include:

· A description of the process used to provide an opportunity for public comment on the proposed plan

· An identification of the workforce investment needs of businesses, job seekers, and workers in the local area

· An identification of the current and projected employment opportunities and job skills necessary to obtain such opportunities

· A description of the One-Stop delivery system to be established including how the Local Board will ensure continuous improvement of eligible providers of services and ensure that such providers meet the employment needs of local employers and participants

· A copy of the local memorandum of understanding between the Local Board and each of the One-Stop partners concerning the operation of the One-Stop service delivery system

· A description of the local levels of performance negotiated with the Governor

· A description and assessment of the type and availability of adult and dislocated worker employment and training activities in the local area, including a description of the Individual Training Account system

· A description and assessment of the type and availability of youth activities in the area, including an identification of successful providers in the area

· A description of the competitive process for awarding grants and contracts, including the process used to procure training services

· A description of the criteria to be used by the Governor and the Local Board to determine whether WIA funds allocated to a local area are limited and priority will be applied to One-stop operators.

D.  OVERSIGHT, MONITORING, ENFORCEMENT AND COMPLAINT

      RESOLUTION

Each Local Board must conduct regular oversight and monitoring of its WIA activities and those of its subrecipients and contractors in order to, among other things, determine whether or not there is compliance with other provisions of the Act and regulations.

Each local area must establish and maintain a procedure for grievances and complaints.  Local area procedures must, among other things, provide for a process for dealing with grievances and complaints from participants and other interested parties, including One-Stop partners and services providers.

Under Section 188 of WIA, complaints of discrimination from participants and other interested parties must be handled in accordance with section 188(b) of WIA and the Department of Labor nondiscrimination regulations implementing that section.  Complaints alleging a violation of nondiscrimination provisions of section 188 of WIA may be directed or mailed to the Director, Civil Rights Center, DOL.

THE ONE-STOP SERVICE DELIVERY SYSTEM

A.  OVERVIEW

The One-Stop delivery system is a system under which One-Stop “partners” responsible for administering separate workforce investment, educational and other human resource programs and funding streams collaborate to create a seamless system of service delivery that will enhance access to the program’s services and improve long-term employment outcomes for individuals receiving assistance.

The system must include at least one comprehensive physical center in each local area that must provide core services and must provide access to other programs and activities carried out by One-Stop partners.
  The One-Stop delivery system may also include a network of affiliated sites that can provide one or more partners’ programs at each site; a network of One-Stop partners linked physically or technologically to an affiliated site that assures individuals are provided information on the availability of core services in the local area; and specialized centers that address specific needs.

DOL explains that “in essence, this structure may be described as a one right door and no wrong door approach.”  DOL also explains that Local Boards should coordinate with the broader community, including transportation agencies and existing public and private sector service providers, to ensure that the centers and services are accessible to their customers, including individuals with disabilities.

B.  ONE-STOP PARTNERS AND THE RESPONSIBILITIES OF

      PARTNERS

The entity that carries out the vocational rehabilitation program authorized under part A and B of title I of the Rehabilitation Act is a required partner under WIA.  The entity that carries out this program is the designated State agency or designated State unit under the Rehabilitation Act that is primarily concerned with vocational rehabilitation, or vocational and other rehabilitation, of individuals with disabilities.
  Client Assistance Programs are also required partners.
  

States may require that one or more State programs not designated as mandatory partners (such as TANF agencies and MR/DD and mental health agencies) be included as a partner in all of the local One-Stop delivery systems in the State.
 

The responsibilities of partners
 include:

· Making available to participants through the One-Stop delivery system the core services applicable to the partner’s program

· Using a portion of funds made available to the partner’s program, to the extent not inconsistent with the Federal law authorizing the partner’s program

· Creating and maintaining the One-Stop delivery system

· Providing core services

· Entering into a memorandum of understanding with the Local Board relating to the operation of the One-Stop system

· Participation in the One-Stop system consistent with the MOU.

The memorandum of understanding is the key document, which spells out, among other things,

· A description of services,

· How the cost of the identified services and operating costs of the system will be funded, and 

· Methods of referral.

The MOU may also be used to address the coordination of equal opportunity responsibilities such as handling of discrimination complaints or other grievances related to the One-Stop system.

The provisions in WIA and the regulations describing the responsibilities of partners under memoranda of understanding are based on two key principles.
  The first principle is that each partner should pay its fair or proportionate share for the operation of and provision of core and other services under the One-Stop system.  The second principle is that no partner is required to pay for the operation of the system or for specific services if such payment is not authorized under the partner’s program.  Reconciling these principles will require detailed guidance by the appropriate Federal agencies.  According to the DOL regulations “additional guidance relating to cost allocation methods may be issued by the Department in consultation with the other appropriate Federal agencies.”
 Additional guidance was published in the Federal Register on June 27, 2000.

A single “umbrella” MOU may be developed between the Local Board and all partners or the Local Board and the partners may decide to enter into separate agreements between the Local Board and one or more partners.

Local Boards and partners must enter into good-faith negotiations.  The Local Board and partners must document the negotiations and efforts that have taken place.

Local Boards and partners may request assistance from various State and Federal agencies to help resolve impasses. If an impasse has not been resolved, any partner that fails to execute an MOU may not be permitted to serve on the Local Board and the Local Board is not eligible for State incentive grants.

C.  CORE, INTENSIVE, TRAINING AND SUPPORTIVE SERVICES

1.  Overview.

The One-Stop system is the basic delivery system for adult and dislocated worker services.  Through this system, eligible individuals can access a continuum of services.
  The services are organized into three levels:

· Core services

· Intensive services, and

· Training services

In addition, supportive services may be provided to individuals who are participating in core, intensive, or training services so that the services are effective and meaningful.

DOL expects that State and Local Boards will consider the needs of the local population, including individuals with disabilities and other special needs populations, in the design and delivery of services which respond to those needs.
 All WIA participants who may have multiple barriers to employment must have access to programs that can effectively serve their needs.

To be an eligible adult in the adult and dislocated worker program, an individual must be 18 years or older.
  Adults and dislocated workers who receive services under title I of WIA, other than self-service must be registered and determined eligible.
 The eligibility requirements for the State Vocational Rehabilitation program remain distinct and continue to apply.

EO data must be collected on every individual who is interested in being considered for WIA title I financially assisted aid, benefits, services, or training by a recipient, and who has signified that interest by submitting personal information in response to a request from the recipient.

2.  Core Services.
Core services must be made available on a universal basis.
 As explained above, WIA intends to create a seamless service delivery system for individuals seeking workforce development services by linking the One-Stop partners in the One-Stop service delivery system. While the overall effect is to provide universal access to core services, the resources of each partner may only be used to provide services that are authorized and provided under the partner’s program to individuals who are eligible under such program.
 The Department of Labor encourages local One-Stops to maximize coordination arrangements which promote convenient and accurate eligibility determinations for individuals with disabilities who may need Vocational Rehabilitation services, while maintaining the integrity of the One-Stop Center’s integrated service strategy. Moreover, the Department emphasizes that under the nondiscrimination regulations implementing Section 188 of WIA (29 CFR 37.7) individuals with disabilities should be served through the same channels as individuals without disabilities, receiving reasonable accommodations as appropriate under 29 CFR 37.8.
  

Core services may be provided directly by the One-Stop operator or through contract with service providers that are approved by the Local Board.
  The regulation
 identifies 11 categories of core services, including, among others,

· Determinations of eligibility for assistance,

· Intake,

· Initial assessment,

· Job search, placement, and career counseling,

· Provision of program performance information and program cost information,

· Providers of vocational rehabilitation program activities under the Rehabilitation Act,

· Information on the availability of supportive services and referral to such services,

· Assistance in establishing eligibility for welfare-to-work activities and education and training programs, and 

· Follow-up services, including counseling.

With respect to the initial and comprehensive assessments, DOL expects that all partner agencies in the One-Stop, under any applicable State policies, will work to achieve consensus on the required components of the assessment system for the One-Stop system at any local level. In doing so, they should take into account any special assessment needs that may be experienced by individuals with disabilities and other populations with multiple barriers to employment.
 

3.  Intensive Services.
Intensive services must also be provided through the One-Stop service delivery system.  Intensive services may be provided directly by the One-Stop operator or through contracts with service providers that are approved by the Local Board, which may include contracts with public, private for-profit, and private non-profit service providers (including specialized service providers).

There are two categories of adults and dislocated workers who may receive intensive services:

· Adults and dislocated workers who are unemployed, have received at least one core service, and are unable to obtain employment through core services, and are determined by a One-Stop operator to be in need of more intensive services to obtain employment and 

· Adults and dislocated workers who are employed, have received at least one core service, and are determined by a One-Stop operator to be in need of intensive services to obtain or retain employment that leads to self-sufficiency.

According to DOL, individuals with disabilities and other special needs populations may as easily qualify for intensive services under the existing eligibility criteria as any other person or group since the eligibility criteria are based on need for services. In addition, any barrier to employment an individual may face (which may include a disability) should be taken into account during the process of determining eligibility for intensive services.

Intensive services include:

· Comprehensive and specialized assessments of the skill levels and service needs of eligible individuals

· Development of an individual employment plan

· Individual and group counseling and career planning

· Case management for individuals seeking training

· Short-term prevocational services

Additional intensive services described in the regulations include

· Out of area job search assistance

· Literacy activities related to basic workforce readiness

4.  Training Services.

Training services are listed in section 134(d)(4)(D) of WIA. The list is not all-inclusive.
  Training services include:

· Occupational skills training

· On-the-job training

· Programs that combine workplace training with related instruction

· Skills upgrading and retraining

· Entrepreneurial training

· Job readiness training

· Adult literacy programs in combination with other services

· Customized training with a commitment to hire the individual on completion of the training.

Policies governing on-the-job training are set out in Section 101(31) of WIA and 20 CFR 663.700. Policies governing customized training are set out in Section 101(8) of WIA and 20 CFR 663.715.

The regulations
 provide that the One-Stop operator or partner determines the adults and dislocated workers who-

· Have the need for training based on an individual meeting the eligibility requirements for intensive services,

· Are unable to obtain or retain employment through such services,

· Have been determined after an interview, evaluation, or assessment and case management to be in need of training and to have the skills and qualifications to successfully complete the selected training program. 

DOL believes that training eligibility decisions should be made on the basis of each individual’s skills, abilities, interests, and needs. It would, of course, be inappropriate to enroll any individual, whether or not they are disabled, into training programs for which they did not have the skills to be successful.  DOL also recognizes that care must be taken not to stereotype persons with barriers to employment, including disabilities, when evaluating their skills, abilities, interests, and needs. Occasionally, some question may arise as to whether a particular individual—such as a person with disabilities—has the capacity to be successful in a given training program, taking into consideration the availability of reasonable accommodations or modifications.

DOL also believes that an advantage of the One-Stop service delivery structure is that partner agencies with specialized expertise will be available, when necessary, to assist with determinations as to what training may fall within a particular individual’s skills and qualifications. DOL encourages One-Stop operators and staff to take advantage of the unique expertise of these partners when serving individuals with special needs.

In addition, the program selected must be directly linked to occupations in demand in the area.  If individuals are willing to relocate, they may receive training in demand in other areas.
  The WIA statute
 and the implementing regulation
 limits the use of WIA funds to instances when there is no or inadequate grant assistance from other sources available to pay for those costs.

Training services must be provided in a manner that maximizes informed consumer choice in selecting eligible providers.  The individual may select a provider from the list of eligible providers after consultation with a case manager.

5.  Individual Training Account.
Except under three conditions, Individual Training Accounts (ITAs) must be established for eligible individuals to finance training services.

Payments may be made through various methods, including vouchers. Payments may also be made incrementally through payment of a portion of the costs at different points in the training course.

DOL makes it clear that under WIA, access to training or any other services is not an entitlement. Local Board’s must exercise discretion in establishing ITAs for eligible participants.
The State or Local Board may impose limits on ITAs such as limitations on the dollar amount and/or duration.  Limits may be based on the needs identified in the individual employment plan or there may be a policy decision by the State Board or the Local Board to establish a range of amounts and/or a maximum amount applicable to all ITAs.  However, limitations should not be implemented in a manner that undermines the Act’s requirements that training services are provided in a manner that maximizes customer choice in the selection of an eligible training provider.

DOL emphasizes that any limits established by a State or Local Board apply only to training under Title I of WIA, not to training under Title I of the Rehabilitation Act.
 

The regulations clarify that any ITA limitations that are established may provide for exceptions to the limitations in individual cases.

In establishing guidance or limits on training funding, a number of factors may be taken into consideration, such as the skill shortages identified by local employers, the costs of training to address these occupations in demand, and the training needs and interests of the participants. The availability of other funding resources should also be considered in the development of the training portion of the Individual Development Plan, including Rehabilitation Act funds.

Contracts for services may be used instead of ITAs under three circumstances:

· When the services are for on-the-job training or customized training

· When the Local Board determines there are insufficient number of eligible providers

· When the Local Board determines that there is a training program of demonstrated effectiveness offered in the area by a community-based organization to serve special participant populations that face multiple barriers to employment. 

DOL explains that Federal grant funds should not be used to engage employers that have violated Federal law, including the prohibitions against discrimination. DOL encourages State and Local Boards to require a written assurance by a potential employer that no such violations have occurred within some reasonable period of time.
In addition, DOL believes that monitoring of on-the-job training contractors must include review of selection patterns and other areas of potential concern regarding trainees’ civil rights.
 

WIA defines “special participant populations that face multiple barriers to employment” to mean a population of low-income individuals that is included in one or more of the following categories: individual with substantial language or cultural barriers, offenders, homeless individuals and other hard-to-serve populations as defined by the Governor.
 As a result, Governors have the authority to add additional groups, such as individuals with disabilities, to the list contained in the statute.
  

6.  Supportive Services.
Supportive services may be provided to individuals participating in core, intensive, or training services who are unable to obtain such services through other programs and when necessary to enable individuals to participate in activities funded under title I of WIA. Supportive services include services such as transportation, childcare, dependent care, housing, needs-related payments.

Local Boards must develop policies and procedures addressing coordination with other entities to ensure nonduplication of resources and services (including procedures for referral), as well as establishing any limits on the amount and duration of such services.  Procedures may also be established to allow One-Stop operators to grant exceptions to the established limits.

D.  ELIGIBLE TRAINING PROVIDERS

The workforce investment system under WIA emphasizes informed choice, system performance, and continuous improvement. The eligible provider process is part of the strategy for achieving these goals.
DOL explains the relationship between the informed choice provisions in WIA and The Rehabilitation Act. While VR agencies are required partners in the One-Stop system, participants in VR-funded services can select vendors, including training providers, approved under the State VR agency’s procedures and policies. Only when VR participants also use WIA Title I funds must training services be from a provider and program eligible under WIA Title I.

DOL believes that both Title I of WIA and Section 102(d) of the Rehabilitation Act contain provisions that are intended to serve the same goal—providing participants with the opportunity and the means to make informed choices about the services they receive. Title I of WIA mandates that training be delivered in a manner that maximizes consumer choice and requires the use of ITAs, provision of descriptive and performance information on eligible providers and programs, and delivery of intensive services. Similarly, Section 102(d) of the Rehabilitation Act requires State VR agencies to implement policies to assure that individuals can exercise informed choice in decisions related to assessment, selection of employment outcomes, specific vocational rehabilitation services, the entity that will provide services, the employment setting in which services will be provided, and the methods available for procuring services.

DOL encourages State VR agencies and WIA systems to harmonize and coordinate their respective policies and procedures for informed consumer choice and the creation of certain lists of, and information on, eligible or approved providers of training services. Both systems could explore, for example, common application requirements or approval criteria for vendors of training services, expediting the application or approval process to assure timely inclusion of vendors from the partner system, providing outreach to their respective providers on how they can become eligible or approved under the partner’s system, and creation of a common, accessible, consumer information system on programs and providers that can be used by participants in both WIA Title I  and VR as they exercise their choice.

Local Boards, in partnership with the State, must identify training providers whose performance qualifies them to receive WIA funds to train adults and dislocated workers.
  The legal framework describes:

· Who are eligible providers (e.g., community-based organizations and other private organizations providing training services) 

· The respective responsibilities of the Governor, the State Board and the Local Board managing the eligible provider process (e.g., the Governor must designate a State agency responsible for developing and maintaining a list of eligible providers)

· The process for determining initial eligibility (e.g., the Local Board must include providers that meet specified criteria and submit the list to the designated State agency which then has 30 days to verify the information)

· The process for determining subsequent eligibility, including the kind of performance and cost information required and the requirement that State procedure must require that Local Boards take into consideration, among other things, the characteristics of the populations served by providers seeking eligibility, including demonstrated difficulties in serving these populations, where appropriate)

· The process for disseminating the list

· The process for removing providers from the list

· The establishment of a consumer reporting system for informing the customers of the One-Stop delivery system about the performance of training providers in the local area including program specific information about the performance for specific customer groups

DOL encourages Governors and Local Boards to develop policies governing the reimbursement of providers that encourages the use of a broad array of service providers, including providers serving individuals with disabilities. Specifically, DOL encourages Governors and Local Boards to ensure that the eligible training provider system provides access to a broad diversity of programs that can accommodate the varying needs, career interests and preferences of priority groups under WIA. DOL encourages Governors and Local Boards to make sure that State and local WIA procedures while maintaining the quality and integrity of training services, afford adequate and timely opportunities for applications from training programs and providers serving individuals with disabilities.

DOL also encourages Governors and Local Boards to extend the opportunity to comment on policies governing initial and subsequent eligibility to providers offering training services to individuals with disabilities.

In defining what constitutes “appropriate portions of performance and cost information” or “appropriate levels of performance” DOL believes that Governors should have broad discretion. However, DOL is concerned that all procedures and practices be fair and not arbitrary, and that they be based on research, information from past experience, and sound management approaches. DOL is also concerned with practices that result in creaming of participants or lead to a lack of training options that meet the diverse needs and career interests of WIA participants.

With respect to the consumer reporting system, DOL explains that the regulations implementing Section 188 of WIA (nondiscrimination) require recipients, including trading providers, to record, among other things, where known disability status of every applicant/registrant, participant, terminee, applicant for employment and employee. DOL explains that the Governor should consider the merits of including such information in the consumer reporting system.

E.  PRIORITY AND SPECIAL POPULATIONS

In the event that WIA funds allocated to a local area for adult employment and training activities are limited, priority must be given to recipients of public assistance and other low-income individuals for intensive and training services.
 A person with a disability whose family does not meet income eligibility criteria under the Act may be eligible for priority as a low income adult if the individual’s own income meets the income criteria under WIA or meets the income eligibility criteria for cash assistance under any Federal, State, or local public assistance program?

DOL explains that cash payments such as SSI, state payments to individuals with disabilities, and local general relief payments to homeless individuals would meet both parts of the definition of “public assistance” in the statute. On the other hand, the statute would not permit a state or local definition that included programs that are not cash payments or programs that are not needs or income-based such as SSDI. DOL also notes, that as a practical matter, SSDI beneficiaries may still qualify for priority under WIA. For example, SSDI beneficiaries might be determined to be eligible under the priority for services as “other low-income individuals” based on their income which provides for the individual with a disability to be considered a low income individual even if the family income does not meet the income eligibility criteria when the individual’s own income meets the income criteria. Similarly, Medicaid and Medicare payments are not considered public assistance as defined under WIA.

The appropriate Local Board and the Governor must direct the One-Stop operators in the local area with regard to making determinations related to such priority, taking into consideration the availability of other Federal funding, such as TANF and Welfare-to-Work funds and the needs of specified groups within the local area.  This priority may be administered for adult recipients of public assistance and other low-income adults so as not to preclude providing intensive and training services to other individuals meeting eligibility requirements.

YOUTH ACTIVITIES

The provisions in title I of WIA relating to youth activities
 and the implementing regulations
 adopt a systematic approach that offers youth a broad range of coordinated services, moving away from one-time, short-term interventions.
  Such offerings include opportunities for assistance in both academic and occupational learning, developing leadership skills, and preparing for further education, additional training, and eventual employment.  Rather than supporting separate, categorical programs, the youth regulations are designed to facilitate the provision of a menu of varied services that may be provided in combination or alone at different times during a youth’s development.

The membership and duties of the Youth Council are described in the paper under “Local Governance.”

The Local Board, working with the Youth Council, is responsible for conducting oversight of local youth programs. Local oversight is conducted in consultation the local area’s chief elected official.  The Local Board may delegate its oversight responsibilities to the Youth Council.

Youth are eligible for services if they meet certain criteria, including a youth who is age 14 through 21, is a low-income individual, and is deficient in basic literacy skills, school dropout, homeless, or an individual (including a youth with a disability) who requires additional assistance to complete an educational program or to secure and hold employment.

Up to 5% of youth participants need not be low-income, including individuals in one or more specified categories such as drop-outs, basic skill deficient, possess one or more disabilities, including learning disabilities, and individuals facing serious barriers to employment as identified by the Local Board.

A youth with a disability whose family does not meet income eligibility criteria is eligible for youth services if the youth’s own income meets the income eligibility criteria established by WIA (section 101(25)(B) or meets the income eligibility criteria for cash assistance under any Federal, State or local public assistance program.

Youth participating in youth activities under WIA must be registered and EEO data must be collected on individuals during the registration process.

The design framework of local youth programs must, among other things, provide an objective assessment of each youth participant, develop an individual service strategy, provide preparation for postsecondary educational opportunities, provide linkages between academic and occupational learning, provide preparation for employment, and provide effective connections to intermediary organizations that provide strong links to the job market and employers.

The Local plan must describe the design framework of local youth programs.
  

Local Boards must ensure appropriate links with entities that will foster the participation of eligible local area youth e.g., local educational agencies and representatives of other youth initiatives.

Local Boards must ensure that the referral requirements are met.

Local Boards must ensure that parents, youth participants, and other members of the community with experience related to youth activities are involved in both the design and implementation of youth activities.

Local programs must make all of the program elements listed in Section 129(c)(2) of WIA available, including among other elements, alternative secondary school offerings, paid and unpaid work experiences, leadership development, supportive services, adult mentoring, comprehensive guidance and counseling.
  Local programs determine which services are provided to in an individual youth based on each participant’s objective assessment and individual service strategy.
  

Individuals ages 18 through 21 may be eligible for both adult and youth programs.

Local Boards are required to offer summer employment opportunities in the local youth program.

The chief elected official (or designee) as the local grant recipient for the youth program is a required One-Stop partner and is therefore subject to the coordination and other requirements applicable to all partners.

PERFORMANCE ACCOUNTABILITY

A.  OVERVIEW

This section presents the performance accountability requirements under title I of WIA.
 These requirements are an essential component of the system-wide continuous improvement approach included in the Act.

B.  STATE MEASURES OF PERFORMANCE

All States submitting a State plan must propose expected levels of performance for each of the core indicators of performance for the adult, dislocated worker, and youth programs and the two customer satisfaction indicators.  The Departments of Labor and Education will issue definitions for the performance indicators after consultations with appropriate entities.
DOL explains that nothing in the WIA regulations suggests that these core measurements replace or supersede measurements required by other partner programs recognizing that the core performance indicators are not all directly related to the VR program of services under Title I of the Rehabilitation Act.

For the adult program, these indicators are:

· Entry into unsubsidized employment

· Retention in unsubsidized employment six months after entry into the employment

· Earnings received in unsubsidized employment six months after entry into the employment

· Attainment of a recognized credential related to achievement of educational skills or occupational skills by participants who enter unsubsidized employment.

For the Youth program, these indicators are:

For eligible youth aged 14 through 18

· Attainment of basic skills, and, as appropriate, work readiness or occupational skills

· Attainment of secondary schools diplomas and their recognized equivalents

· Placement and retention in postsecondary education, advanced training, military service, employment, or qualified apprenticeships

For eligible youth aged 19 through 21, the same as for adults.

A single customer satisfaction measure for employers and a single customer satisfaction indicator for participants must be used.

The Department of Labor will issue instructions on the specific information that must accompany the State plan and that is used to review the State’s expected levels of performance.  The Secretary and the Governor must reach agreement on levels of performance for each core indicator and the customer satisfaction indicators.  The DOL guidelines will also describe the circumstances under which revisions may be made to negotiated levels e.g., significant changes in the characteristics of the participants entering the program.
DOL explains that the negotiations can take into account “differences in participant characteristics” which might include, among other things, indicators of disability.

The core indicators of performance apply to all individuals who are registered for programs except for those who participate exclusively in self-service or informational activities.

A State is eligible for incentive grants when performance exceeds expectations as specified in the legal framework.
  In determining the amount of incentive grant funds available to an eligible State, the Secretary may consider, among other factors, changes in participant characteristics.

If the State fails to meet the adjusted levels of performance for core indicators of performance and customer satisfaction, the Secretary must provide technical assistance.  If the failure is for two successive years, the Secretary may reduce the State’s allotment by up to 5 percent. In determining the amount, if any, of the sanction, the Secretary may, among other things, take into consideration the characteristics of participants served compared to the participant characteristics described in the State plan.

Each State must prepare an annual report on its progress in achieving State performance measures, including performance indicators for individuals with disabilities.

C.  LOCAL MEASURES OF PERFORMANCE

Each local workforce investment area is subject to the same core indicators of performance and the customer satisfaction indicators that apply to the State. In addition, the Governor may apply additional indicators.

The Local Board and the chief elected official must negotiate with the Governor and reach agreement on the local levels of performance for each indicator.  In determining the appropriate levels of performance, the Governor must take into account, among other things, the characteristics of the population to be served in the area.

States must use a portion of funds reserved for State workforce investment activities to provide incentive grants to local areas.  The Governor shall determine the criteria used for determining exemplary local performance.

If the local area fails to meet the levels of performance in any year, the Governor must provide technical assistance.  If a local area fails to meet levels of performance for two consecutive years, the Governor must take corrective action, which may include the appointment of a new Local Board, and prohibitions on the use of particular service providers or One-Stop partners.

NONDISCRIMINATION AND METHODS OF ADMINISTRATION

A.  INTRODUCTION

Interim final regulations issued by the Department of Labor on November 12, 1999
 implement the nondiscrimination and equal opportunity provisions set out in Section 188 of the Act. Section 188 prohibits discrimination on the grounds of disability as well as race, color, religion, sex, national origin, age, political affiliation or belief, and for beneficiaries only, citizenship or participation in a WIA Title I financially assisted program or activity.  These regulations are modeled on regulations issued under the Job Training Partnership Act.
 In addition, on August 25, 2000, DOL issued “State Guidance for Developing Methods of Administration Required by Regulations Implementing Section 188 of the Workforce Investment Act of 1998.”

Of particular importance is the requirement in the interim final regulations that the Governor develop and maintain a written document called a “Methods of Administration” describing how the state plans on meeting its nondiscrimination and equal opportunity responsibilities.  This document must be completed within 180 days of either the date on which the interim final rule is effective (May 6, 2000) or the date on which the Secretary of Labor gives final approval of the state plan, whichever is later.

B.  GENERAL PROVISIONS

1.  The Purpose of the Regulation.

The purpose of the interim final regulation is to implement the nondiscrimination and equal opportunity provisions set out in section 188 of WIA. The regulations also provide uniform procedures for implementing these provisions.

2.  Applicability of the Regulation.

The regulation applies to any recipient of assistance under Title I of WIA, including state-level agencies that administer, or are financed in whole or in part with WIA Title I funds, state and local workforce investment boards, local WIA grant recipients, One-Stop operators, service providers, and on-the-job training employers.  The regulation also applies to programs and activities that are part of the One-Stop delivery system and that are operated by One-Stop partners to the extent that the programs and activities are being conducted as part of the One-Stop delivery system.

3.  Forms of Discrimination the Act and the Implementing

     Regulations Prohibit.

No individual in the United States may, on the grounds of race, color, religion, sex, national origin, age, disability, political affiliation or belief, and for beneficiaries only, citizenship or participation in any WIA Title I financially assisted program or activity, be excluded from participation in, denied the benefits of, subjected to discrimination under, or denied employment in the administration of or in connection with any WIA-Title I funded program or activity.

4.  Specific Discriminatory Actions Based on Disability Prohibited

     by the Regulation.

The specific discriminatory actions based on disability follow generally the regulations implementing Title II of the Americans with Disabilities Act.
  Discriminatory actions that are prohibited by the regulation include
:

· Denying a qualified individual with a disability the opportunity to participate in or benefit from the aid, benefits, services, or training;

· Affording such an opportunity that is not equal to that afforded others; 

· Providing such an opportunity that is not as effective in affording equal opportunity to obtain the same result, to gain the same benefit, or to reach the same level of achievement as that provided to others;

· Providing different, segregated, or separate opportunity to individuals with disabilities or any class of individuals with disabilities, unless such action is necessary to provide qualified individuals with disabilities with an opportunity that is as effective as that provided to others; and 

· Otherwise limiting a qualified individual with a disability in enjoyment of any right, privilege, advantage, or opportunity enjoyed by others.

In addition, a recipient:

· May not deny a qualified individual with a disability the opportunity to participate in WIA Title I financially assisted programs or activities despite the existence of permissibly separate or different programs or activities.

· Must administer WIA Title I financially assisted programs and activities in the most integrated setting appropriate to the needs of qualified individuals with disabilities.

· May not, directly or through contract or other arrangement, use standards, procedures, criteria, or administrative methods that have the purpose or effect of subjecting qualified individuals with disabilities to discrimination or defeating or substantially impairing accomplishment of the objectives of the WIA Title I financially assisted program or activity.

· In the selection of contractors, must not use criteria that subject qualified persons with disabilities to discrimination.

· Must not impose or apply eligibility criteria that screen out or tend to screen out an individual with a disability or any class of individuals with disabilities from fully and equally enjoying any aid, benefit, service, training, program, or activity unless such criteria can be shown to be necessary for the provision of the aid, benefit, service, training, program or activity being offered.

Furthermore, with regard to aid, benefits, services, training, and employment, a recipient must provide reasonable accommodation to qualified individuals with disabilities who are applicants, registrants, participants, employees (or applicants for employment), unless providing the accommodation would cause undue hardship.

The term “reasonable accommodation” means modifications or adjustments to an application/registration process that enables a qualified applicant/registrant with a disability to be considered for the aid, benefits, services, training, or employment; modifications or adjustments that enable a qualified individual with a disability to receive aid, benefits, services, or training equal to that provided to nondisabled individuals or to perform the essential functions of a job; or modifications or adjustments that enable a qualified individual with a disability to enjoy the same benefits and privileges as are enjoyed by other similarly situated individuals without disabilities.

A recipient must also make reasonable modifications in policies, practices, or procedures when the modifications are necessary to avoid discrimination unless making modifications would fundamentally alter the nature of the service, program, or activity.

In addition, recipients must take appropriate steps to ensure communications with beneficiaries, registrants, applicants, participants and members of the public who are individuals with disabilities are as effective as communications with others.  This means, among other things, furnishing appropriate auxiliary aids and services where necessary unless it would result in a fundamental alteration in the nature of a service, program, or activity.

5.  The Extent to Which Employment Practices are Covered by the

     Regulation.

Discrimination is prohibited in employment practices in the administration

of, or in connection with the following:

· Any WIA Title I financially assisted program or activity; and

· any program or activity that is part of the One-Stop delivery system and is operated by a One-Stop partner to the extent that the program or activity is being conducted as part of the One-Stop delivery system.

Recipients that are also employers, employment agencies, or other entities covered by Titles I and II of the ADA should be aware of obligations imposed by those titles. This rule does not preempt consistent state and local requirements.

6.  Department of Labor Responsibility for Administering this

     Regulation.

The Civil Rights Center, in the Office of the Assistant Secretary for Administration and Management, is responsible for administering and enforcing the nondiscrimination and equal opportunity provisions in WIA and the implementing regulations and for developing and issuing policies, standards, guidance, and procedures for effecting compliance.

C.  RECORDKEEPING AND OTHER AFFIRMATIVE OBLIGALTIONS

     OF RECIPIENTS

1.  The Grant Applicant’s Obligation to Provide a Written Assurance

      of Compliance with the Nondiscrimination Provisions of Section

     188 of WIA.

As a condition to the award of financial assistance under Title I of WIA, the grant applicant must assure that it will comply fully with the nondiscrimination and equal opportunity provisions of WIA and other civil rights statutes such as the Americans with Disabilities Act and Section 504 of the Rehabilitation Act of 1973.

The WIA state plan must provide a statement that WIA Title I assisted programs and activities will be conducted in compliance with these laws and implementing regulations.  The state must also certify that it has developed and maintains a Methods of Administration (which is described below).

2.  The Rules Governing the Designation and Responsibilities of Equal

     Opportunity Officers.

Every recipient (except small recipients) must designate an equal opportunity officer.  A small recipient means a recipient who has fewer than 15 beneficiaries per year and employs fewer than 15 employees.  The individual should be a senior level employee of the recipient i.e., the individual should have the requisite education, training, and experience and have authority to direct the equal opportunity effort. The responsibilities of the equal opportunity officer include:

· Serving as a liaison with the Department of Labor’s Civil Rights Center;

· Monitoring and investigating the recipient’s activities;

· Reviewing the recipient’s written policies;

· Developing and publishing the recipient’s procedures for processing complaints;

· Reporting directly to appropriate officials (including the state WIA director and the Governor’s WIA liaison) about equal opportunities matters;

· Undergoing ongoing training;

· If applicable, overseeing the development and implementation of the recipient’s Methods of Administration.
3.  A Recipient’s Obligations to Disseminate its Equal Opportunity

     Policy.

A recipient must provide initial and continuing notice that it does not discriminate on any prohibited ground to, among others, registrants, applicants, participants, and employees.  During each presentation to orient new participants and new employees, and the general public, a recipient must include a discussion of the rights, including the right to file a complaint, under the nondiscrimination and equal opportunity provisions of WIA.

4.  The Recipient’s Responsibilities to Collect and Maintain Data and

     Other Information.

Each recipient must record the disability status (where known) of every applicant, registrant, terminee, applicant for employment, and employee.  This information must be stored in a manner ensuring confidentiality.  Recipients must also maintain logs of complaints alleging discrimination.  The most important purposes of the equal opportunity data and information collection and maintenance system are to assist the CRC and those assigned by the state in monitoring performance by recipients, identifying instances or areas of discrimination and identifying individuals or groups of individuals who have been discriminated against.  A vital element of a system is the ability for the reviewer to correlate aggregate data to individual records.

5.  A Recipient’s Responsibilities Under the Regulation Regarding the

     Provision of Universal Access to WIA Title I Financially Assisted

     Core Services.

Recipient’s responsibilities include:

· Advertising the recipient’s program in the media;

· Sending notices to schools and community service groups that serve various populations; and 

· Consulting with appropriate service groups about ways in which the recipient may improve its outreach and service to various populations to broaden the pool of those considered for participation in One-Stops and other WIA-assisted programs and activities.

D.  GOVERNOR’S RESPONSIBILITIES TO IMPLEMENT THE

      NONDISCRIMINATON AND EQUAL OPPORTUNITY

      REQUIREMENTS OF WIA

1.  The Governor’s Oversight Responsibilities.

The Governor is responsible for oversight of all WIA Title I financially assisted state programs.  This responsibility includes ensuring compliance with the nondiscrimination and equal opportunity provisions. 

2.  The Extent of a Governor's Liability for the Actions of a

     Recipient He or She has Financially Assisted Under WIA Title I.

The Governor is jointly and severally liable for all violations of the nondiscrimination and equal opportunity provisions by recipients unless the Governor:

· Established and adhered to a Methods of Administration (see below);

· Entered into a contract with the recipient that clearly establishes the recipient’s responsibilities;

· Acted with due diligence to monitor the recipient’s compliance;

· Taken prompt and appropriate corrective action to effect compliance.

3.  A Governor’s Oversight Responsibilities Regarding Recipients’

     Recordkeeping.

The Governor must ensure that recipients collect and maintain prescribed records in an appropriate manner.

4.  A Governor’s Responsibilities to Develop and Maintain a

     Methods of Administration.

Each Governor must establish and adhere to a Methods of Administration (MOA) for state programs under WIA Title I.  The MOA must be designed to give reasonable guarantee that all recipients will comply and are complying with the nondiscrimination and equal opportunity provisions of WIA and the implementing regulations.  The MOA must be in writing (with narrative and documentation), reviewed and updated periodically (at least every two years), and signed by the Governor.

At a minimum, each Methods of Administration must:

· Describe how the state programs and recipients have satisfied the requirements concerning—

· assurances,

· equal opportunity officers,

· notice and communication,

· data and information collection and maintenance,

· universal access,

· Governor’s oversight responsibilities regarding recipient recordkeeping, and 

· complaint processing procedures;

· Include a system for determining whether a grant applicant or service provider is likely to conduct its programs and activities in a nondiscriminatory way;

· Include a system for periodically monitoring the compliance of recipients which must include--a statistical or other quantifiable analysis of records and data, an investigation of any significant differences identified, and an assessment to determine whether the recipient has fulfilled its administrative obligations (e.g., assurances, equal opportunity officers, notice and communication, data and information collection and maintenance, universal access, and complaint processing procedures) and any duties assigned to it under the MOA (e.g., monitoring, sanctions and corrective actions, and policy development, communication and training); 

· Include a review of recipient policy issuances to ensure they are nondiscriminatory; 

· Include a system for reviewing recipient’s job training contracts and other similar agreements to ensure that they are nondiscriminatory and contain required language; 

· Include procedures for ensuring that recipients comply with section 504 of the Rehabilitation Act (e.g., provide reasonable accommodation, reasonable modifications to policies and procedures, program and architectural accessibility, administering the program in the most integrated setting appropriate, and ensuring effective communication);

· Include a system of policy communication and training to ensure that personnel are aware of and can effectively carry out these responsibilities; 

· Include procedures for obtaining prompt corrective action (including in the case of a finding of discrimination, procedures for retroactive relief e.g., back pay, and prospective relief e.g., training, policy development and communication to ensure that the discrimination does not recur), or, as necessary, applying sanctions when noncompliance is found; and 

· Include supporting documentation to show that the commitments made in the Methods of Administration have been and or are being carried out, including-- policy and procedural issuances, copies of monitoring instruments and instructions, evidence that nondiscrimination and equal opportunity policies have been developed and communicated, information reflecting the extent of training, reports of monitoring reviews and reports of follow-up actions taken (e.g., use of sanctions), and copies of any notices made.

5.  Timelines for the Governor to Carry Out His or Her Obligations

     with Regard to the Methods of Administration.

The Methods of Administration must be completed within 180 days of either the date on which the interim final rule is effective (May 6, 2000) or the date on which the Secretary of Labor gives final approval of the state plan, whichever is later.

E.  COMPLIANCE PROCEDURES (INCLUDING COMPLAINT

     RESOLUTION PROCEDURES)

1.  The Responsibility of the Director of the Civil Rights Center,

     Department of Labor, to Evaluate Compliance with the

     Nondiscrimination and Equal Opportunity Provisions in WIA and

     the Implementing Regulations.

The Director may conduct pre-approval compliance reviews of grant applicants and post-approval compliance reviews of recipients.  The Director may also investigate and resolve complaints.  Further, the Director may periodically review the adequacy of the Methods of Administration as well as the adequacy of the Governor’s performance under the MOA.

2.  Filing a Complaint.

Any person who believes that either he or she, or any specific class of individuals, has been or is being subjected to discrimination may file a written complaint, either by him/herself or through a representative.  The complaint may be filed with either the recipient or the Director of the Civil Rights Center.

3.  The Required Elements of a Recipient’s Complaint Resolution

     Procedures.

At a minimum, procedures must:

· Provide for a notice of final action within 90 days from the date the complaint is filed;

· Contain specified elements (e.g., notice that complaint has been received, written statement of issues and whether recipient will accept or reject the issue for investigation, period for fact-finding or investigation, period for voluntary resolution, and a written notice of final resolution which must include a notice of right to file an appeal with the CRC); and

· Provide for alternative dispute resolution.

4.  Circumstances in which the Director Will Send a Complaint to

     Another Authority.

Yes.  Where a case involves an allegation of employment discrimination under the ADA, the Director may refer the complaint to the Equal Employment Opportunity Commission.

Where the complaint alleges discrimination by an entity that operates a program or activity financially assisted by a grantmaking agency other than the Department of Labor, but that participates as a partner in a One-Stop delivery system, the Civil Rights Center in DOL and the Office for Civil Rights in the grantmaking agency (e.g., the Department of Education where the partner is the state vocational rehabilitation agency) will have dual jurisdiction over the complaint.  Under these circumstances, the Director of the Civil Rights Center will refer the complaint to the grantmaking agency for processing.

According to the preamble to the interim final regulations, local workforce investment boards, when developing and entering into memoranda of understanding with One-Stop partners should include attention to equal opportunity issues that may affect the One-Stop partners or the delivery system.  Such issues include how discrimination complaints will be handled and how the cost of reasonable accommodations will be shared. 

5.  Actions the Director Must Take When He or She Concludes that

     Compliance Cannot be Secured by Voluntary Means.

If the Director concludes that compliance cannot be secured by voluntary means, he or she must either issue a final determination (which could result in withholding in whole or in part of WIA Title I funds), refer the matter to the Attorney General with a recommendation that an appropriate civil action be instituted, or take such other action as may be provided by law.
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